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At the initial hearing on House Bill 2626, held on August 18, 2008, the Committee was provided references to four court decisions in other states that are, in some important ways, at odds with the decisions of the Pennsylvania Federal Courts and the other Federal Courts that have found the application of labor relations statutes to Catholic schools to be unconstitutional. 
The fact that some courts in other states have reached decisions that, in part, conflict with the decisions of the courts in Pennsylvania, coupled with the resolve of the dioceses of Pennsylvania to preserve their constitutional freedoms from government encroachment, only serves to reinforce the Pennsylvania Catholic Conference’s (PCC) admonition that the General Assembly of Pennsylvania would be provoking a constitutional church-state confrontation of the first magnitude should it enact House Bill 2626.

The four decisions that are at least partially in conflict with the decisions of the Pennsylvania courts all contain important qualifications and differences that distinguish them from the issues that would arise under House Bill 2626:   


South Jersey Catholic School Teachers Organization v. St. Teresa of the Infant Jesus Church Elementary School, 696 A.2d 709 (N.J. Supreme Court, 1997).

The Court in this case relied on a state constitutional provision that guaranteed the right of all private employees to form a union and bargain collectively. It found that this provision, by its own terms, applied to Catholic elementary schools in the Diocese of Camden. 
However, the Court distinguished the National Labor Relations Act (on which the Pa. Labor Relations Act is modeled) on the basis that the NLRB’s jurisdiction involved a “leviathan-like governmental regulatory board” that “maintains ongoing regulatory authority over parties engaged in collective bargaining, exercising investigatory, prosecutorial and adjudicatory authority.” In New Jersey, the mandate was enforced solely through the court system, not through a labor board. For those reasons, the Court found that “The regulatory scheme under the NLRA requires the NLRB to act as a monitor-referee, thus causing much more entanglement of government with religion” than does the court-administered system in New Jersey. 696 A.2d at 714. The criticisms of the New Jersey Court apply with equal force to the powers conferred on the PLRB by the Pa. Labor Relations Act.

The Court also found no constitutional violation if the court-supervised mandate to bargain was limited to wages, benefits and those other “secular” terms and conditions of employment that had already been bargained on in the union contracts for the diocesan high school teachers. The Pennsylvania Labor Relations Act contains no such limitations.


Catholic High School Association of the Archdiocese of New York v. Culvert, 753 F.2d 1161 (2d Cir. 1985).


This is a 2-1 decision in which a panel of the Court allowed labor board jurisdiction over collective bargaining on “the secular terms and conditions of lay teachers’ employment” after the unions and the Archdiocese had already been under that jurisdiction for 17 years. The Court specifically held that it would be unconstitutional for the labor board to determine questions of “pretext.”


House Bill 2626 does not limit the mandatory bargaining requirement to 
“secular terms and conditions” of employment. Presumptively, all terms and conditions of employment – even those arising from religious considerations – would be subject to mandatory bargaining. Moreover, House Bill 2626 expressly invites the type of “pretext” inquiry that the 2d Circuit found unconstitutional.


New York State Employment Relations Board v. Christ the King Regional High School, 660 N.Y.S. 2d 359 (N.Y. Ct. of Appeals, 1997).


This decision also allowed the New York state labor board to enforce a collective bargaining mandate with respect to the “secular” terms and conditions of employment in a Catholic school. This decision also adopts the 2d Circuit’s prior holding that it would be unconstitutional for the board to decide questions of “pretext.” It reserves for subsequent determination whether “a [constitutional] line is crossed or the wall of separation is breached” in particular cases as a result of the application of the state labor relations statute.

According to diocesan attorneys in New York with whom PCC has consulted, this decision has unfortunately led to the fostering of labor strife in Catholic schools by dividing the faith community into adversarial camps. Incidents in which strikes have occurred and teachers have enlisted their students in taking sides against their schools have resulted, doing further damage to the harmony of the faith community. Moreover, dioceses have been forced to negotiate over issues that necessarily implicate the core religious requirements that shield the Catholic identity of the schools.

Hill-Murray Federation of Teachers v. Hill-Murray High School, 487 N.W. 2d 857 (Minnesota Supreme Ct. 1992).


This decision allowed the Minnesota state labor board to mandate collective bargaining in a Catholic-affiliated high school operated by a nonprofit corporation that leased space from the St. Paul Priory. Under the Minnesota statute, after the labor board certifies the union, all unfair labor practices matters are resolved by the courts, rather than by the labor board. 
The Court construed the Minnesota law to cover only the “purely secular conditions of employment” in the school. Negotiable terms of employment under Minnesota law specifically exclude matters of educational policy or “inherent managerial policy.”  The Court therefore held that all matters of religious doctrine or practice were nonnegotiable. No such exclusions are found in House Bill 2626 or in the Pennsylvania Labor Relations Act.
 


***


In contrast to the four decisions discussed above, several other Federal courts have applied the decision of the U.S. Supreme Court in NLRB v. Catholic Bishop of Chicago, 99 S.Ct. 1313 (1979), in favor of religiously-affiliated schools.


In the case of Universidad Central de Bayamon v. NLRB, 793 F.2d 383 (1st Cir. 1985), an evenly-divided U.S. Ct. of Appeals denied enforcement of an NLRB order that directed a religious college to bargain with a union. The decision denying enforcement was written by Judge (now U.S. Supreme Court Justice) Breyer. Judge Breyer’s opinion pointed out that the Catholic Bishop decision had rested on the Court’s assessment of whether the application of the NLRA to a religious school would create the kinds of church-state entanglements that the Supreme Court had identified as especially constitutionally troubling.


In University of Great Falls v. NLRB, 278 F.3d 1335 (D.C. Cir. 2002), the U.S. Ct. of Appeals for the District of Columbia Circuit held that a religiously-affiliated university was exempt from the NLRA under the Catholic Bishop decision. The NLRB had determined that the university was not substantially religious in character, and further was not entitled to the protections of the Federal Religious Freedom Restoration Act (the Federal statute that is parallel to Pennsylvania’s Religious Freedom Protection Act).


The D.C. Circuit quoted the essence of the Catholic Bishop decision as follows:

In Catholic Bishop the Court feared that NLRB jurisdiction over church-operated schools “will necessarily involve inquiry into the good faith of the position asserted by the clergy-administrators and its relationship to the schools' religious mission.”  Catholic Bishop,
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 440 U.S. at 502, 99 S.Ct. at 1320 (emphasis added). As the Court stated, “[i]t is not only the conclusions that may be reached by the Board which may impinge on rights guaranteed by the Religion Clauses, but also the very process of inquiry leading to findings and conclusions.”  Id. (emphasis added). The Court predicted that if the NLRA conferred jurisdiction, the Board could not “avoid entanglement with the religious mission of the school in the setting of mandatory collective bargaining.”
278 F.3d at 1341.  The Court thus correctly perceived that Catholic Bishop was not merely a statutory construction case. It was a case in which the U.S. Supreme Court expressly identified Religion Clause issues that it believed to be substantial in nature.


To the extent that the courts in New Jersey, New York and Minnesota (in the decisions discussed above) have all but ignored the constitutional warnings stated by the Supreme Court in Catholic Bishop, they are fundamentally in error.


It is also erroneous to assert that Catholic Bishop would be decided differently today, following the Court’s decision in Employment Division v. Smith, 110 S.Ct.1595 (1990). The Court in Smith said nothing that would disturb or call into question the validity of its prior decision in Catholic Bishop. Nor did it decide any issue in Smith that would call into question the substantiality of the issues of church-state entanglement that it had so clearly identified and recognized in Catholic Bishop. 

In Catholic Bishop the Court recognized that the potential for church-state entanglements arose primarily from the “critical and unique role” that teachers fulfill in a religious teaching ministry. That recognition led the Court to state:

The church-teacher relationship in a church-operated school differs from the employment relationship in a public or other nonreligious school.   We see no escape from conflicts flowing from the Board's exercise of jurisdiction over teachers in church-operated schools and the consequent serious First Amendment questions that would follow.  
99 S.Ct. at 1320. (Emphasis supplied).

Courts (and legislatures) that minimize the impact of a government-supervised regime of adversarial collective bargaining and adjudication of unfair labor practices charges on a religious teaching ministry are themselves acting directly at odds with the stark declaratory warning of the Supreme Court in Catholic Bishop quoted above. 
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